STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JOHN STEPHENS, | NC.
Petitioner,
Case No. 04-2279

VS.

C & J FRUT AND MELONS, | NC.
AND AUTO OWNERS | NSURANCE,

Respondent s.

N N N N N N N N N N N

RECOMVENDED CRDER

Pursuant to notice, the above-styled natter was heard
before Daniel M Kilbride, Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, on Cctober 8, 2004, in
Lakel and, Florida. The follow ng appearances were entered:

APPEARANCES

For Petitioner: John A Stephens
General Manager and Director
John St ephens, Inc.
Post O fice Box 1098
Fort Meade, Florida 33841

For Respondent C & J Fruit and Melons, Inc.:
No appear ance

For Respondent Auto Owners |nsurance:
Jason Lowe, Esquire
G ayRobi nson, P. A

Post O fice Box 3
Lakel and, Florida 33802



STATEMENT OF THE | SSUE

Whet her Respondent, C & J Fruit and Melons, Inc. (C & J
Fruit), a citrus fruit dealer and regi stered packer, owes
Petitioner, John Stephens, Inc., a citrus dealer, a sum of nobney
for grapefruit and oranges sold and delivered to C & J Fruit's
citrus fruit-packing house for processing.

PRELI M NARY STATEMENT

On or about April 23, 2003, Petitioner, John Stephens,
Inc., filed a conplaint with the Florida Departnent of
Agricul ture and Consuner Services (Departnent) alleging that
Respondent, C & J Fruit & Melons, Inc., owes Petitioner the sum
of $18,857.00, for citrus fruit sold and delivered during the
2001- 2002 citrus shipping season. C & J Fruit filed an answer
denying the claim Subsequently, on June 28, 2004, this matter
was referred to the Division of Adm nistrative Hearings to
conduct a formal hearing pursuant to Section 120.569 and
Subsection 120.57(1), Florida Statutes (2004). Counsel for
Respondent, Auto Omners | nsurance (Auto Owers), filed a notice
of appearance and di scovery ensued. This matter was set for
heari ng on Septenber 9, 2004; however, due to inclenent weather,
t he case was continued until October 8, 2004.

At the hearing, C & J Fruit did not appear. Diligent
search and inquiry was made to |locate a fornmer officer of the

corporation, which is no longer in business. C enon Browne, the



former principle of the corporation, could not be found.
However, his deposition was subsequently admtted in evidence as
Petitioner's Exhibit 1. Auto Omers was represented and both
parties were ready to proceed. After waiting an appropriate
period of time, the hearing was conmenced. Petitioner presented
the testinony of three witnesses and offered seven exhibits in
evi dence, which were admtted over objection. Auto Owmers
participated in the cross-exam nation of w tnesses, but did not
offer any witnesses or exhibits in evidence.

The Transcript of the hearing was filed on COctober 20,
2004. Both parties requested the opportunity to submt post-
heari ng proposals. However, neither Petitioner nor either of
t he Respondents has filed proposed findings of fact at the tine
of the preparation of this Recomended Order.

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

FI NDI NGS OF FACT

1. Petitioner, John Stephens, Inc., is a Florida-licensed
citrus fruit dealer operating within the Departnent of
Agricul ture and Consumer Services' regulatory jurisdiction.

2. Respondent, C & J Fruit & Melons, Inc., was a Florida-
licensed citrus fruit dealer and operated a regi stered packing
house in Frostproof, Florida, during the 2001-2002 citrus

shi ppi ng season.



3. Respondent, Auto Omers |nsurance, was the surety for
C&J Fruit's citrus fruit dealer's license in the anmount of
$14, 000. 00, for the 2001-2002 season

4. At the beginning of the 2001-2002 season, Petitioner
and C & J Fruit entered into a verbal contract under which
Petitioner agreed to contract with various grove owners and
grove harvesters in the Polk County, Florida, area. The
under st andi ng was that Petitioner would obtain various varieties
of grapefruit, oranges, and tangerines fromthe growers and
harvesters and deliver the fruit to C & J Fruit's packi ng house.
Petitioner was responsible for paynent to the grove owners and
harvesters. C & J Fruit would process the fruit, supply the
citrus fruit to retail and whol esal e suppliers, and account and
pay for the fruit received from Petitioner

5. Petitioner and C & J Fruit had conducted business in
this fashion for many years prior to this season

6. On Cctober 23, 2001, C & J Fruit sought protection from
creditors under Chapter 11 of the United States Bankruptcy Code
in the U S. Bankruptcy Court, Mddle District of Florida, Tanpa
Di vi sion, Case No. 01-19821-8W.

7. Following the filing of bankruptcy, no other supplier
woul d provide C & J Fruit with citrus fruit. Wth Petitioner's
consent, C & J Fruit filed an emergency notion to authorize a

secured interest to Petitioner, if it would continue to supply



C & J Fruit's packing house with fruit. The bankruptcy court
granted the notion, and in Novenber 2001, Petitioner began
supplying C & J Fruit's packing house with fresh citrus fruit.
8. The preponderance of evidence proves that Petitioner
delivered to C & J Fruit's packing house during Novenber 2001
pursuant to the contract: 540 boxes of grapefruit at $3.00 per
box for a total of $1,620.00; 3,044 boxes of oranges at $4.00
per box for a total of $12,176.00; 330 boxes of tangerines at
$3.50 per box for a total of $1,155.00; and 1,953 boxes of navel
oranges at $2.00 per box for a total of $3,906.00. C & J Fruit
was billed for this amount. Accordingly, C & J Fruit was
obligated to pay Petitioner the total sum of $18,857.00 for the
fruit. Wen paynent was not received in a tinely matter
shi pment of citrus fruit to the packing house was di sconti nued.
9. Petitioner perfornmed all of its duties under the
contract, and C & J Fruit failed to pay or account for the
citrus fruit delivered to its packing house under the terns of
the contract. C & J Fruit is, therefore, indebted to Petitioner
in the amount of $18, 857.00

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsecti on

120.57(1), Florida Statutes (2004).



11. Chapter 601, Florida Statutes (2002), is known as "The
Florida G trus Code of 1949" and is enforced by the Departnent.

12. "Citrus fruit" is defined in Subsection 601.03(7),
Florida Statutes (2002), as

[A]lI'l varieties and regul ated hybrids of
citrus fruit and al so nmeans processed citrus
products containing 20 percent or nore
citrus fruit or citrus fruit juice, but, for
t he purposes of this chapter, shall not nean
limes, |enons, marnal ade, jellies,
preserves, candies, or citrus hybrids for
whi ch no specific standards have been
established by the Departnent of
G trus; .

Additionally, the term"grapefruit” is defined to nmean "the

fruit Gtrus paradisi Macf., commonly called grapefruit and shal

i nclude white, red, and pink neated varieties . . . ."
§ 601.03(22), Fla. Stat. (2002).

13. A "citrus fruit dealer"” is defined in Subsection
601. 03(8), Florida Statutes (2002), as

[ Al ny consignor, conmm ssion merchant,
consi gnnment shi pper, cash buyer, broker,
associ ati on, cooperative associ ation,
express or gift fruit shipper, or person who
in any manner nakes or attenpts to nmake
noney or other thing of value on citrus
fruit in any manner whatsoever, other than
of growi ng or producing citrus fruit, but
the termshall not include retai
est abl i shments whose sales are direct to
consuners and not for resale or persons or
firms trading solely in citrus futures
contracts on a regul ated conmodity
exchange;



14. Both Petitioner and C & J Fruit are citrus fruit
deal ers under this definition. C & J Fruit was al so authorized
to operate a packing house in Frostproof, Florida, and to pack
and ship citrus fruit for market for the 2001-2002 season.

15. Citrus fruit dealers are required to be |icensed by
the Departnent in order to transact business in Florida.

8 601.55(1), Fla. Stat. (2002). As a condition of obtaining a
license, such dealers are required to provide a cash bond, a
certificate of deposit, or a surety bond in an anount to be
determ ned by the Departnent "for the use and benefit of every
producer and of every citrus fruit dealer with whomthe deal er
deals in the purchase, handling, sale, and accounting of
purchases and sales of citrus fruit." 8§ 601.61(3), Fla. Stat.
(2002) .

16. Section 601.65, Florida Statutes (2002), provides that
“"[i1]f any licensed citrus fruit deal er violates any provision of
this chapter, such dealer shall be liable to the person
all egedly injured thereby for the full anount of damages
sust ai ned in consequence of such violation.” This liability may
be adjudicated in an adm nistrative action brought before the
Departnent or in a "judicial suit at lawin a court of conpetent
jurisdiction.”

17. Subsection 601.64(4), Florida Statutes (2002), defines

as an "unlawful act” by a citrus fruit dealer the failure to pay



pronptly and fully, as prom sed, for any citrus fruit which is
the subject of a transaction relating to the purchase and sal e
of such goods.

18. Any person may file a conplaint with the Departnment
alleging a violation of the provisions of Chapter 601, Florida
Statutes (2002), by a citrus fruit dealer. § 601.66(1), Fla.
Stat. (2002). The Departnent is charged with the
responsi bilities of determ ning whether the allegations of the
conpl ai nt have been established and adj udi cati ng the anmount of
i ndebt edness or damages owed by the citrus fruit deal er.

8§ 601.66(5), Fla. Stat. (2002). |If the conplaining party proves
its case, the Departnment shall "fix a reasonable tine within

whi ch sai d i ndebtedness shall be paid by the [citrus fruit]
dealer." Thereafter, if the deal er does not pay within the tine
specified by the Departnent, the Departnent shall obtain paynent
of the damages fromthe dealer’s surety conpany, up to the
anount of the bond. § 601.66(5) and (6), Fla. Stat. (2002).

19. Petitioner bore the burden of proving the allegations
inits Conplaint against C & J Fruit by a preponderance of the

evidence. See Florida Departnent of Transportation v. J. WC

Co., Inc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981); Florida

Departnent of Health and Rehabilitative Services v. Career

Servi ce Conm ssion, 289 So. 2d 412, 415 (Fla. 4th DCA 1974); and

§ 120.57(1)(j), Fla. Stat. (2004).



20. Petitioner carried its burden of proving that
C & J Fruit failed and refused to pay, as agreed, for citrus
fruit that Petitioner delivered to C & J Fruit’s packing house
in Frostproof, Florida.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMVENDED t hat a final order be entered requiring
Respondent, C & J Fruit and Melons, Inc., to pay to Petitioner,
John Stephens, Inc., the sumof $18, 857.00.

DONE AND ENTERED this 29th day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

<f:2i>z%a¢%%?§g§2§%£;4g

DANIEL M KI LBRI DE
Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of Decenber, 2004.



COPI ES FURNI SHED

Brenda D. Hyatt, Bureau Chief
Bureau of License and Bond
Departnment of Agricul ture and
Consumer Servi ces
407 South Cal houn Street, Mail Station 38
Tal | ahassee, Florida 32399-0800

Honor abl e Charles H. Bronson

Commi ssi oner of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Ri chard D. Tritschler, General Counse

Departnment of Agriculture and
Consumer Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Cl enon Browne, President

C&J Fruit & Melons, Inc.

Post OFfice Box 130

Lake Ham Iton, Florida 33851-0130

John A. Stephens

John St ephens, Inc.

Post O fice Box 1098

Fort Meade, Florida 33841

Jason Lowe, Esquire
GrayRobi nson, P. A

Post O fice Box 3

Lakel and, Florida 33802

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the final order in this case.

10



